LAW OFFICES

WALD, HARKRADER & ROSS

TRETFRON
JAN 1 11985

5 1300 NINETEENTH STREET, NW.
CMARLES C. ABELES ROBERT M. COHAN® STEPHEN B. IVES, JR ROBERT L. WALD WASHINGTON, DC. 20036-1697
TONI K. ALLEN PPATRICK R. COWLISHANT® MARK A. JOELSON KEITH S. WATSON (202) 828-1200
JERRY D. ANKER 'ROVAL DANIEL, it MARC E. LACKRITZ FRANK A wv;:ufa . TELEX (RCA) 248591 (WHR)
LORETTA COLLINS ARGRETT CHRISTOPHER A. DUNN ROBERT M. LICHTMAN DAVID B. WEINB —
GEORGE A. AVERY RICHARD A. FRANK JEFFREY F. LISS ‘ WILLIAM R, WEISSMAN 1101 SAN JACINTO TOWER
MARKHAM BALL @GREER 8 GOLDMAN A RICHARD MET2GER, JR. JOHN A. WESTBERG*** TEXAS 75201
WiLLIAM H. BARRINGER LOUIS B. GOLDMAN®™ ANDREW N. MEYERCORD?* GERALD B. WETLAUFER {214) 7540100
JOAN ZELDES BERNSTEIN DONALD H. GREEN J. BRIAN MOLLOY _ JOEL 8. WINNIK TELEX 730881 (WHRDALLAS
DAVID R. BERZ JOSEPH P. GRIFFIN®" LEWIS M. POPPER STEVEN K. YABLONSKI 545 MADISON AVENUE
C. COLEMAN BIRD RICHARD A. GROSS WM. WARFIELD ROSS . ANTHONY L. YOUNG NEW YORK_ NEW YORK 10022
RICHARD A. BROWN QILBERT E. HARDY MARK SCHATTNER CHARLES A. ZIELINSKIt : %) 826.8300
THOMAS W. BRUNNER NOEL HEMMENDINGER LEE M. SIMPSON® TEL%‘( 427557 (WHE)
DONALD T. BUCKLIN - LAURENCE |. HEWES, i) 'ROBERT A. SKITOL
JOHN L. BURKE. JR. JOEL €. HOFFMAN THOMAS H. TRUITT 24 UPPER BROOK
LONDON, Wiy IPD

MICHAEL J. ALBUM™ MARY F. EDGAR ARTHUR J. LAFAVE, Hl JANE SEIGLER TEL. 629-1078
GUBERT ARANZA?* MICHAEL EZRA FINE DANIEL H. MAGCOBY WILLIAM E. SHIMER TELEX (B51) 886433 (WHRLON)
MARY DUFFY BECKER VAUGHAN FINN PETER KINGSLEY MCKEE, JR.t°  JOSEPH J. SIMONS
MARK N, BRAVIN LAURA A. FOGGAN JAMES A. MEYERS WALTER J. SPAK SELMA W, LEVINE (182¢-197%)
SUE M. BRIGGUM DONNA BROWN GROSSMAN SHIRA D. MODELL SANDRA L. SPALLETTAY THOMAS C. MATTHEWS (1831-1979)
KAREN §. BYRNE PAUL GUTERMANN JAMES T. MONTGOMERY, JR. STANLEY M. SPRACKER SENIOR COUNSEL
MICHAEL R. CANNON HARRY 'S. HARBIN LINDA M. OWEN?T* DANIEL H. SQUIRE CARLEYON A HARKAABER
JEFFREY W. CARR KENNETH G. JAFFE WILLIAM L. POWERS BRUCE R. STEWART THOMAS . SCHViAE
WILLIAM JOKN CLINTON SYDNEY J. KASE NATHANIEL 8. PRESTON MARK 8. WARD - SURN
CATHERINE CURTISS MARILYN E. KERST LUCY F. REED ANN ADAMS WEBSTER OF COUNSEL
JOHN F. DALY DANIEL L. KOFFSKY JANET M. ROBINS JACQUELINE E. ZINS DOUGLAS M. COSTLE
MARK T. DROOKS PAMELA 8. KROP SUSAN D, SAWTELLE CHARLES H. GUSTAFSON

L PETER G. KELLY
*DALLAS OFFICE **NEW YORK OFFICE **LONDON OFFKCE NOT ADMITTED IN DC.

January 11, 1985

Ms. Margaret Thompson

Attorney

U.S. Environmental Protection Agency
26 Federal Plaza

New York, New York 10278

Re: Duane Marine Salvage Corp./
The Rusty Scupper Restaurant

Dear Ms. Thompson:

Enclosed, at yaur request, is an affidavit stating that
the material removed from The Rusty Scupper Restaurant by Duane
Marine Corp. consisted entirely of No. 1 fuel oil, which is
exempt under CERCLA.

I believe that we have now provided all the informa-
tion necessary to remove The Rusty Scupper Restaurant from EPA's
Section 106 Order relating to the Duane Marine site. As we are
most anxious to reach that end, would you please call me at
202:828-1666 as soon as you are in a position to discuss final
resolution of this matter.

I look forward to hearing from you.

j}pcerely yours,

Enclosure -
‘ 335015




Lawrence Oster, being duly sworn in accordance with law,

1. My name is Lawrence Oster. I have been employed at
Barger Construction, Inc. ("Barger") for twenty years and am now the
Vice-President in charge of Construction. My address at Barger is
200 West Montgamery Avenue, P.O. Box 511, Ardmore, Pemnsylvania 19003.

: 2. In 1977-78, Barger served as the general contractor for
construction of The Rusty Scupper Restaurant (the "Restaurant") located
at 3 Essex Green Plaza in West Orange, New Jersey. Construction of the
Restaurant was campleted in April 1978 in time for the Restaurant's
opening for business on May 9, 1978.

3. On May 16, 1978, one week after the Restaurant opened,
Mr. John E. Mendosa, then District Manager of Borel Restaurant Corporation
("Borel") which constructed the Restaurant, and now Vice-President-
Eastern Region of Borel, telephoned Barger concerning a malfunction in
the heating equipment which had recently been installed on the roof of
the new Restaurant building. In response to that call, I perscnally
traveled to the Restaurant and observed that the newly installed heating
eqmﬁpmthaddevelopedaleakinﬂefueldpmnpandlﬁdpmpedappmdmtely
300-400 gallons of No. 1 fuel oil on the flat roof above the Restaurant.

: 4. I then contacted the Duane Marine Corp. ("Duane Marine")
in Great Kills, Staten Island, New York to remove the No. 1 fuel oil
and the roof gravel fram the roof of the Restaurant building which had
been saturated with No. 1 fuel oil. Duane Marine cleaned up the fuel
oil spill on May 17 and May 18, 1978, for a total cost of $1,434.83.
Attached are copies of the invoices and related documents that Duane
Marine provided Barger in comnection with this work, and which I under-
stand Mr. J. Douglas Wyatt, Senior Attorney, Borel Restaurant Corporaticn,
has already provided to EPA by letter dated December 21, 1984.

_ 5. Also attached is a ane-page document fram Barger's records
which shows that Barger "backcharged" the Dunwell Heating & Air Conditioning
Corporation ("Durwell") of Fammingdale, New York for the $1,434.83 fuel
0il cleanup cost invoiced by Duane Marine. Dunwell was the subcontractor
that installed the new heating equipment that developed the leak, and,
therefore, was held responsible for the clearup cost.

6. I am certain that the material removed by Duane Marine fram
the Restaurant in May 1978 consisted entirely of No. 1 fuel oil and roof
gravel saturated with No. 1 fuel oil which resulted from a leak in the
fuel pump of the heating equipment installed on the Restaurant's roo

during construction of the new Restaurant building.




Further Affiant saith not.

Y

Lawrence Oster

Before me, the undersigned, appeared the within named
Lawrence Oster, this day of January, 1985, and

acknowledged the execution of the above and foregoing AFFIDAVIT
OF LAWRENCE OSTER. ‘

Notary Public

My Commission Expires:

2= J?—g7




a DUANE MARINE CORP. . T
T GREAT KILLS, STASEN ISLAND, NY 10308
(212) 9845566 (201) 826-9100 | |31 MAY 1978 BA . |
TO RUSTY SCUPPER RESTAURANT . | RooF _aREA
_3_ESSEX_GREEN PLAZA — \
'WEST _ORANGE, NJ 07052 o ___ | _ )
ATTN: MR. J. MENDOSA | | | |
VOUR ORDERNO. | DATESHIFPED =~ | SMPPED via g F.O8. FOINT ' TERMS _
> }»BCZSANTITY 17MAY 11978 TRUCKDESCRIPTION W. ORANGE' NJ UNIT l;gg]é‘- TOTAL
OIL CLEAN-UP SERVICES - AS FOLLOWS: .
17 MAY 1978 (WEDNESDAY) |
6 HRS. | (1) SUPERVISOR | _ 15 00 90| 00
6 HRS. | (1) OPERATOR ' _ - 13 00 78] 00
|12 HRS. | (2) LABORER 11 00 132/ 00
6 HRS. | (1) VACUUM TRUCK v 30 00 180/ 00
EA.6 HRS. | (2) UTILITY TRUCKS 35 Smrer. 7000
4 BAGS | FIBERPERL SORBENT . 6._00 24} 00
MISC. | HAND TOOLS | /c oo
| 300 _GAI] DISPOSAL: WASTE OIL - | s ..45/.00_|
> | 18 MAY 1978 (THURSDAY)
4 HRS. | (1) SUPERVISOR » 15 00 60| 00
_ 6.5.HRS.| (1) FOREMAN ' 14 PO 91/ 00_]
_.6.5_HRS. | (1) OPERATOR . ' , 13.00 __...84{ 50 |
13 _HRS. | (2) LABORERS _ 11 PO 143] 00
6.5 HRS. | (1) _VACUUM_TRUCK 30 DO 195| 00
________ 6.5 HRS. | (1) EQUIPMENT TRUCK (STAKE) 10 PO .65/ 00 |
6.5 _HRS.| (1) UTILITY TRUCK 35 EmiEp 35/ 00
- A service charge of 1%% per month, 18% per year, will -
be applied‘ togall outstanding invoices over 30 |days.

ORIGINAL ¢ of Cyw ¢




", " DUANE MARINE CORP.
GREAT KILLS,

:'. Z w

Eu)

v

Box 435
STATEN ISLAND, NY 10308

INVOICE #3650

., NVOICE DATE AN -
(212) 984-5566 (201) 826-9100 31 MAY 1978 BA ]
TO RUSTY SCUPPER RESTAURANT ROOF_AREA
\ _
PAGE 2
YOUR DRDER NO. DATE SHIPPED | smiPpPED VIA -6;.: !’_‘OJNT N\ ‘TERMS Y
873 17 MAY 78  ITRUCK | “NET- .. - . .
>| QuanTITY. ‘... DESCRIPTON | UNIT PRICE | © "TOTAL
| CONTINUED| 18 MAY 1978 (THURSDAY)
| 4 BAGS_| FIBERPERL SORBENT 6100 24 00
___MISC. | HAND TOOLS N/C 00
| 2 DRUMS_| DISPOSAL: OILY GRAVEL AND DEBRIS 5 loo 35 00
300 _GAL.| DISPOSAL: WASTE OJL 15 15 00 |
. _ SUB-TOTAL 1366._50_
5%_SALES TAX _.68.33
TOTAL_ DUE 1434 83_
NS TR AR
\} G S 5 oy - CREAN :
1P S 1 3 s
Y% 1% VT VAl |
th D :__;*é?_/i.‘/._!ﬁﬂ--o—-f’ :
a° B\ 0L/ |
\ I |
2 !
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2 |
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' (212) 984-5566
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RESTAURANTS

Borel Restaurant Corporation v

ATTN: Legal Department -~ = _ _ ‘ ) °

20800 Bainbridge Road a o

Solon, Ohio 44139 -
" (216) 248-3600

 EXPRESS MAIL

December 21, 1984

Chief, Site Investigation and Compliance Branch
U.S. Environmental Protection Agency

Region I

96 Federal Plaza

New York, New York 10278

Attn: Ms. Janet Feldstein, Environmental Engineer

‘Re: - Response to Request for Information concerning Duane Marine
" Salvage Corp., Perth Amboy, New Jersey

. Dear Ms. Peldstein:

: This letter is in response to Mr. Libbrizzi's November 26, 1984 letter requesting
information in regard to the Duane Marine Salvage Corp. site in Perth Amboy, New
Jersey. By telephone conversation with our counsel on December 11, 1984, you extended
until December 21, 1984 the deadline for our response to that request.

%We are responding on behalf of The Rusty Scupper Restaurant located in West
Orange, New Jersey (the "Restaurant™) to which your letter was directed. The Restaurant
is part of a chain of restaurants bearing the same name and owned by Borel Restaurant
Corporation ("Borel"). Our response is based on our reasonable efforts since receipt of

_ the request, and reflects information of Which we have become aware to date.

~ The Restaurant's dealings with the Dmne Marine Corp. were limxted ‘to one

isolated oecasion in May 1978, approximately one week after the restaurant opened for

business. The information EPA recently provided us lists one waste oil shipment on

May 17, 1978 for -which EPA asserts the restaurant may be responsible. Based on our

" own investigation, we have now located the enclosed invoices and related documents
which indicate that, in fact, on or about May 17, 1978, Duane Marine Corp. was retained - .
.. to elean up and to properly dispose of spilled fnel oil and fuel oil stained gravel and -
.. debris loeated on ”the root of the newly constrncted Restaurant. We have also verified -




this fact through discussions with the general contractor for construction of the
- Restaurant, that ‘the cleanup followed a spill of fuel oil due to a malfunction of heating
N equipment installed on the roof of the Restaurant by a heating and venting subcontraector.

Based E thls mformatlon, ﬂe do not believe that Borel or the Restaurant is a
potentially : responsible party “under:CERCLA. .- The fuel oil that Duane Marine Corp.-. .

"~ removed from3the westaurant’s roof.sin ‘May 1978 fits 'squarely ‘within :the oil -exemption

" occasion. ‘We believe; “therefore, “that the CERCLA ‘Section 106 order issued in connection

- -are providing 1he'-inTormation nthis Jetter in an effort to cooperate with EPA's inquiry, -

Our answers are:hased on discuss:ons with the former distriet manager of the Restaurant
" in May, 1978 and-such ;person is currently a Vice President of Borel), Mr. John Mendosa,
" Borel Restaurant -Corporation, ‘Executive Mews, Suite ‘M69, 1930 East Marlton Pike,
" Cherry Hills, New .Jersey 08003, -609-424-2801; discussions with a representative of the
above-referenced sgeneral contractor, Mr. Lawrence Oster, Vice President, Barger
Construction Ine., 200 West Montgomery Avenue, P.O. Box 667, Ardmore, Pa. 18003,
215-649-5705; review of Borel's files and, also, a review of the Restaurant's files:

1. To the best of our knowledge, the only materials of The Rusty Scupper
Restaurant that -were subsequently handled by the Duane Marine Corp. were fuel oil
and fuel .oil stained -gravel material that the Duane Marine Corp. removed from the

. Restaurant's roof in May, 1978, as discussed above. We do not believe these materials
"~ are properly characterized as"'hazardous substances” and/or "hazardous wastes" and/or
-"chemical wastes." :

R i

2. 'n:e wnly information of which we are .aware is contained in the enclosed
- documents, -which indicate that “Duane Marine ‘Corp. invoiced The Rusty Scupper

Restaruant for the removal of a total of 400 gallons of waste oil and 7 drums of oil
-stained gravel-and_dehris.

3. e;aonly mformatxon nr which me are aware is contained in the enclosed
documents, -which indicate that “Duane Marine Corp. invoiced The Rusty Seupper
Restaurant for the removal -of ™300 gallons of waste oil" on May 17, 1978 and the

-~ removal of 100 mom of waste oil and 7 drums of oily gravel and debns" on May
- 18, 1978. :

““from the definition-of "hazardous Substance” under ‘CERCLA §101(14). “In addition, we . .-
- have no information that the Restaurant dealt with Duane Marine Cofp. on any other. . -

‘with this site:is mot properly idirected to The Rusty:Scupper Restaurant. = Although we - o
‘we expressly 'retam our rights _‘_‘fﬁchallenge any -effort by BPA to assign responsiblity - _: o

5Peciflc inquirles 'your rmuest.



It is my understanding that EPA will shortly be in a position to provide each
' party named in the Section 106 order relating to this site a copy of the manifests and
other underlying documentation on the basis of which EPA belives that party may have
some cleanup responsibility. ‘Pléase forward any such documentation relating to The

Rusty Scupper Restaurant, and all future correspondence in this matter, to may attention.

~ ‘Senior Attorney ST
‘Borel Restaurant Corporation -
o 29800 Bainbridge Road: ... -
- .Solon, Ohio 44139 - - -

. (216) 248-3600 o

" “The Rusty Seupper Restaurant
3 Essex Green Plaza :
West Orange, New Jersey 07052

CERTIFICATE OF ANSWERS TO REQUEST FOR INFORMATION

Based on our investigation to date as described above, I certify ‘that the foregoing
answers to the EPA Request for Information are true, complete, and accurate to the
. best of my information and belief and that any documents submitted herewith are true,

complete, and authentic to the best of my knowledge ief.

STATE OF :OHIO )
R i ) 'SS
‘COUNTY OF CUYAHOGA ) -
_ Sworn to, subscribed and acknowledged before me, a notary publie, by Jack D.
Wyatt, this 21st day of December, 1984. :

EDWARD C. KEHR, Attomey at Law
‘Hotery Public - State’, of Ohio '

"My commission hes no expiration date ol

Section 14703 sR.t.: A 1 e e
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s oL transmittal

) _t_y Scupper, -West r _ie.NJ
’obm -..- ,'3443 ':“.'T"_ --*: . . .

\ j:}!‘ <

" Solon, ‘OH %4139 i ¥ T

atm’  Jack *D..'ﬂyat"lf. .
errrect&rewbmxt_ mas LTI T Dm"e"”“"‘e" O
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- as BerChris Beal's request, enclosed lease fi pid i "

Duane Marine Corporation for the above referenced project. Hoping this

information will help you with your case,

copiesto -

remarks

Ez-per Construction Ine
U0 vest Nogmery Ave POBox 667 Ascmore Pa 19003 215 648 £708 215 877 6608




A DUANE MARINE CORP.
Box 435 -
-GREAT KILLS, STATEN ISLAND, NY 10308

QICE
ATE

. N—

(212) 984-5566 (201) 826-5100 ~ |31amY 1978 BA
™ RUSTY SCUPPER RESTAURANT . | ROOF AREA
mSI_QBmGE._m 07052
. ATTN: MR. 3. ‘MEWDOSA -
YOUR ORDER §O. . | SATE SrereED | TT0ET ] deaneD via " TE. i osieieiie SITy e I S RITTTATT L
833Am e ?ngosscmor« R S L NITERICE| L FETAL.
OIL cg,m-vp SERVICES - S POLIOWS:
17 MAY'1978 (WEDNESDAY) .
6 HRS. | (1) ‘SUPERVISOR . 15 O_ 90| 00 |
6 FRS. | (1) OPERATOR 13 po 78| 00
12 HRS. 2) LABORER _11 0o 1.32[.00 |
6 HRS..| (1) VACUUM TRUCK _ sobo | 3s0lo0
m.s,n_n_s. _(2) UTILITY TRUCKS 35 ili;m_iin‘_, 70| 00_
4 BAGS | FIBERPERL _SORBENT 6 0O 24| 00_
___MIsc. | HAND TOOLS W/c 00_|
300 GAY DISPOSAL: WASTE OIL 5 45| 00 |
| 18 MAY 1978 (THURSDAY) _
_4sms. | (1) SUPERVISOR ‘ 15 po. 60/ 00_|
6.5 ERS.| (1) FOREMAN . . 14 po 91/ 00_
_ﬁ.s_ms.__.(:l.)_ommn 12 p0 84! 50
—33®es. | (2) ramoRERS 11 po_ 143/ 00_
u_ms.___m_smcnm_mncx '~ an po 195/ 00._
_6.5 FRS. | (1) FOUTPMENT TRUCK (STAKE) ____ * 10 po 65/.00_|
= _ e - . B HR|
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